STATE OF FLORI DA
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DESOTO ClI TI ZENS AGAI NST
POLLUTI ON, | NC.,

Petiti oner,

VS. Case No. 02-0232
FARMLAND HYDRO LI M TED
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REDLAND GROWERS EXCHANGE, | NC.;
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RECOMVENDED ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by its designated Admi nistrative Law Judge, Charles A Stanpel os,
held a final hearing in the above-styled case on April 9, 2002,
in Bartow, Florida.

APPEARANCES

For Petitioner Desoto Citizens Against Pollution, Inc.:

Al an R Behrens, President

DeSoto Citizens Against Pollution, Inc.
4070 Sout hwest Armadillo Trail

Arcadia, Florida 34266

For Respondent Farm and Hydro Limted Parnership:

Wl iam Hawki ns, pro se

Farm and Hydro Limted Partnership
Post O fice Box 367

Ona, Florida 33865



For Respondents Frank T. Basso, Jr. and Redl and G owers
Exchange, Inc.

Frank T. Basso, Jr., pro se

c/ o Redl and G owers Exchange, Inc.
Post O fice Box 1563

Wauchul a, Florida 33873

For Respondent Sout hwest Florida Water Managenent District:

Martha A. Moore, Esquire

Sout hwest Fl ori da Water Managenent District
2379 Broad Street

Brooksville, Florida 34604-6899

STATEMENT OF THE | SSUE

Whet her General Water Use Permt (WJP) Nunber 20012185. 000
(Permit) meets the conditions for issuance as established in
Section 373.223, Florida Statutes, and Rule 40D-2.301, Florida
Adm ni strative Code, and should be issued to Farml and Hydro
Limted Partnership and Frank T. Basso, Jr. and Redl and G owers
Exchange, Inc.

PRELI M NARY STATEMENT

On April 11, 2001, Respondents, Frank T. Basso, Jr. (Basso)
and Farm and Hydro Limted Partnership (Farm and
Hydro) (col l ectively referred to as the Applicants), filed an
Application with the Sout hwest Florida Water Managenent District
(District), requesting approval of a WJP to w thdraw groundwat er
froma proposed well for the purpose of crop irrigation to be
undert aken on a parcel of |and owned by Farm and Hydro and | eased

by Basso and Redl and Growers Exchange, Inc. (Redland), and



| ocated in Hardee County, Florida. The Application was assi gned
nunber 20012185. 000.

After the Application was filed, the District requested
additional information fromthe Applicants, which was supplied.
On Decenber 7, 2001, the District advised the Applicants that the
WJUP was approved, with final approval contingent upon no
objection to the District's action being filed wwthin the tine
frames provided in the witten notice of approval.

On or about January 3, 2002, a tinely Petition for
Adm nistrative Hearing (Petition) was filed with the District on
behal f of DeSoto Citizens Against Pollution, Inc. (DCAP) and
Alan R Behrens (Behrens). The District determ ned that the
Petition, with respect to DCAP, substantially conplied with the
requi rements of Section 120.569(2)(c), Florida Statutes, and Rule
28-106. 201(2), Florida Adm nistrative Code. Wth respect to
Behrens, the District determ ned that the Petition was deficient
in that it |acked the signature of Behrens in his individual
capacity. Thus, the District issued an Order of Dismssal as to
Behrens, w thout prejudice. Behrens did not anmend the Petition
to include his individual participation as a party. (Behrens, as
the President of DCAP, appeared as DCAFP s authori zed
representative in this admnistrative proceeding.)

On January 16, 2002, the Dstrict forwarded the Petition to

the Division of Adm nistrative Hearings for the assignnent of an



adm nistrative law judge. On January 28, 2002, this case was set
for final hearing for April 9 and 10, 2002, in Bartow, Florida.

On March 29, 2002, the parties filed a Joint Pre-Hearing
Sti pul ation.

On April 1, 2002, DCAP requested a continuance of the final
heari ng, which was opposed by the Respondents, and deni ed.

The final hearing took place on April 9, 2002. Basso
testified in his owmn behalf, but did not offer any exhibits into
evi dence. Edward Marshal Craig, |V, Florida Departnent of
Agricul ture and Consumer Services, Ofice of Agriculture Wter
Policy, testified on behalf of Basso/Redl and. W1 Iiam Hawki ns
testified on behalf of Farm and Hydro and Basso, but did not
of fer any exhibits into evidence. The District offered the
testi nmony of Thomas E. Jackson, P.G; Mchael K Balser, P.G,
Wat er Regul ati on Manager, Bartow Regul ati on Departnent; and
Scott Laidlaw, Water Use Regul ati on Manager for the District's
Sarasota Regul ati on Departnent, in rebuttal. The District's
Exhi bits one through el even were admtted into evidence w thout
objection. Behrens testified on behalf of DCAP. DCAP's Exhibits
one through three were admtted into evidence w thout objection.
(DCAP Exhibit three is the deposition transcript of

Ceor ge Chase.)



At the close of the final hearing on April 9, 2002, the
parties agreed to file proposed recommended orders within 20 days
after the Transcript was filed with the Division.

On April 17, 2002, DCAP filed a Mdtion requesting permn ssion
to offer exhibits into evidence. These exhibits were |listed on
DCAP' s exhibit list, but were not offered into evidence during
the final hearing. Respondents objected to the Mtion. The
Motion was deni ed.

The two-volunme Transcript of the final hearing was filed
with the Division on April 29, 2002.

On May 20, 2002, DCAP filed a Mdtion requesting an extension
of time to file its proposed reconmended order. The Mdtion was
opposed. Also, the District filed its proposed recommended order
on May 20, 2002. Over objection, the Mtion was granted and DCAP
was afforded until My 28, 2002, to file a proposed recommended
order. On May 28, 2002, DCAP filed a proposed reconmended order
and the proposed recomrended orders have been consi dered during
the preparation of this Recomrended O der.

FI NDI NGS OF FACT

The Parties

1 DCAP is not-for-profit corporation incorporated in the
State of Florida. Behrens is the President of DCAP. See al so

Fi ndi ngs of Fact 63-77.



2. Farm and Hydro is a Delaware Linmted Partnership
aut horized to transact business in Florida, and is the owner of
the property | eased by Basso/ Redl and, which is the subject of
this WJP.

3. Frank T. Basso, Jr., is a third generation farnmer, who
operates as Redl and G owers Exchange, and seeks a Ceneral WJP to
aut hori ze groundwater w thdrawals for crop irrigation.

4. The District is the adm nistrative agency charged with
the responsibility to conserve, protect, manage, and control
wat er resources within its boundaries pursuant to Chapter 373,
Florida Statutes, and the rules pronul gated thereunder as Chapter
40D, Florida Adm nistrative Code.

The Proposed Water Use

5. An Application for a General WJUP was subnitted by
Farm and Hydro and Basso, as co-applicants, and received by the
District on April 11, 2001. After receipt of additional
information, the Application was deened conpl ete on Cctober 22,
2001.

6. The Applicants seek a General WUP to authorize a new
wat er use for the irrigation of 140 acres for the production of
both Spring and Fall row crops, using a seepage-w th-nul ch
irrigation system?® Basso plans to grow tomatoes and/or peppers
in the Spring, and squash and/or cucunbers in the Fall. Crop

pl anting for both seasons will be phased-in over a one-nonth



period. Water allocation quantities are cal cul ated on a weekly
phase-in basis of approximately 35 acres for each planting date.
The total tine that the parcel will be in use for farmng, to

i ncl ude planting and harvesting for each crop, is approximately
Ssi X nont hs per year.

7. The subject parcel is part of a 250-acre tract known as
the Brushy Creek Tract and is |ocated in Hardee County
approximately two mles south of the town of Ona; approximtely
two mles south of the intersection of U S. H ghway 64 and County
Road 663; and is within the Southern Water Use Caution Area
(SWUCA). The subject parcel currently does not contain a water
wel | .

8. The Brushy Creek Tract is a |larger parcel of
approximately 1,230 acres |eased from Farm and Hydro by Redl and
and al so by Parker Farms for cattle grazing, farm ng, and
hunting. The subject parcel is used for cattle grazing and is
surrounded by | and owned by Farm and Hydro and used for either
cattle grazing or agricultural row crops.

9. Farm and Hydro al so operates an additional approxi mtely
1,941 acres of property near the subject parcel, which is used
for citrus groves. Farm and Hydro has consunptive WJPs for this
property.

10. The cl osest existing | egal user to the proposed Basso

well site is another well on the Farm and Hydro property.



11. As is generally done with vegetable crop production in
Fl ori da, vegetable crops grown on the Farm and Hydro property are
grown in rotation with pasture, and have been rotated in this
manner for many years. Typically, farners have farnmed a piece of
| and for one, two or three years and then, to avoid the buil dup
of insects and di seases, have allowed the land to revert to
pasture and have noved on to another field for crop production.
The subject parcel for which the WJP is being sought will be
simlarly treated

12. Crop rotation is an inportant agricultural best
managenent practice that is used to address pest nmanagenent, Soi
conservation, and maxim zing nutrients for obtaining favorable
crop production. Soil conservation is inportant to Basso,
notw t hstanding that there is a response in the Application that
no approved Soil Conservation Service plan exists for the
operation included in the Application.

13. If the WUP is issued and the subject parcel is placed
into crop production, another parcel of land will be taken out of
crop production by Basso, resulting in the discontinuation of
another permtted well. As a result, the issuance of this WJP
will not result in a "water use change."

Determ nati on of Reasonabl e Denand/ Al |l ocated Quantities

14. In determ ning whether a proposed water use is

reasonabl e-beneficial and in the public interest, the District



cal cul ates the appropriate pernmt quantities for the particul ar
wat er use, which is a function of denonstrated need, or demand
for water; efficiency of the water treatnment and distribution
systens; whether water is sold or transferred to other entities;
whet her acceptabl e water can be acquired fromlower quality
sources; and whether conservation practices are enpl oyed.
District Basis of Review (BOR), page B3-1.

15. The reasonable need for agricultural water use is
general ly conposed of one or nore demand conponents, dependi ng
upon the specific agricultural use. "Typically, the reasonable
need for irrigation water uses is equal to the supplenental crop
requi renent divided by the systemefficiency or the system design
capacity, whichever is less.” "The supplenental crop requirenent
is the amount of water needed for a particular crop beyond the
anount of water provided by effective rainfall.” The
suppl emental crop requirenent is generally determ ned by using
the Agricultural Water Use Cal cul ati on Program (AGMOD) Version
2.1, which is based on the nodified Blaney-Criddle nethod. This
program takes into account site specific information such as crop
type, growi ng period, evapotranspiration rate, soil type,
rainfall, irrigation nmethod and nunber of irrigated areas. "In
nost cases, the supplenental irrigation requirenent is determ ned

for a 2 in 10-year drought condition.™



16. The AGMOD program deternines an inch-application rate
whi ch, when applied to the nunber of acres to be irrigated,
results in a calculation of total annual average and peak nonthly
gquantities for the proposed water use. District BOR pages B3-4
and 3-5. See also District Water Use Design Aids, pages C4-1
t hrough C4-7.

17. In determning the allocated quantities, or reasonable
demand for water, the District seeks to avoid both over-
all ocating water and under-all ocating water for the specific crop
i ntended, to ensure that the permtted amount is sufficient for
the "2 in 10-year drought condition." Consequently, the
all ocated quantities arrived at by District staff through use of
t he AGMOD net hodol ogy may be different fromthe quantities
i ndi cated on an applicant's initial application, which are
generally estimated wi thout benefit of an agricultural water use
cal cul ation program

18. The AGMOD program was used to cal cul ate water use
gquantities for the proposed water use. The allocated quantities
for Basso's proposed use are 454,000 gall ons per day (gpd) on an
annual average basis and 1,241,000 gpd, as a peak nonth quantity.
No quantities were requested or allocated for crop protection.

See Finding of Fact 52.

10



Model i ng for Sinul ated | npacts

19. As part of the application review process, the District
eval uates potential inpacts to existing | egal uses of water, the
wat er resources and environnental features that may result from
t he proposed groundwater wi thdrawals. To assist in the review
process, analytical and nunmerical nodels, which incorporate best
avai |l abl e hydrogeol ogi c paraneters for the area bei ng consi dered
for a permt, are used to simulate drawdowns for the w thdrawa
of the proposed quantities. The results of these sinmulations are
used in the evaluation of potential inpacts to assess whet her the
application neets the conditions for issuance.

20. The District undertook sinulation nodeling of the
potential effects of the proposed water withdrawal s to be
aut hori zed by the permt. The allocated quantities were entered
into the MODFLOW 387 groundwater flow nodel, which is a three-
| ayer nodel devel oped by the U S. Geol ogical Survey and is the
general ly accepted nodel for this purpose. Mdel |ayers were set
up to represent the surficial, internmediate, and Upper Floridan
aquifers. (The Applicants seek to punp water solely fromthe
Upper Fl oridan Aquifer.)

21. There are limtations to the nodel in that the node
assunes a honobgeneous isotropic aquifer, with no preferred flow
direction. 1In actuality, there is variability in the geol ogy of

t he area.
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22. Modeling is intended to serve as a screening tool for
assessing localized inpacts anticipated froma proposed water use
and is based upon the best available information. As distance
fromthe proposed withdrawal site increases, the reliability of
t he nodel i ng decreases, due to the variability in the geol ogy and
ot her paraneters or boundary conditions that can affect the
nmodel . Use of the MODFLOW groundwater nodel allows the District
to | ook at potential inpacts at the site, and in the proximty of
the site, and assists the District in assessing possible
curul ative inpacts associated with a proposed use.

23. To assist in assessing potential inpacts fromthe
proposed use, a Peak Month nodeling sinulation was undertaken by
the District, which sinmulates the effect of punping the proposed
Peak Month withdrawal rate of 1,241,000 gpd for 90 consecutive
days, with no recharge to the aquifer systens. The nodel
essentially presents a worst case scenario that is a nore severe
prediction than what is actually likely to occur fromthe
permtted use under normal conditions. Sinulating the period of
greatest demand on the hydrol ogic systemis likely to provide
maxi mum protection to existing | egal water users and the water
resour ces.

24. The Peak Month simnulation undertaken by the District
predi cts drawdowns in the potentionetric surface of the Upper

Fl ori dan Aquifer of approximately 2.6 feet at the proposed

12



wi thdrawal site; less than 1.4 feet at the nearest property
boundary (approximtely 1,250 feet fromthe proposed w thdrawal
site); and less than 1.2 feet at the nearest existing |egal user
(a Farm and Hydro wel| approximtely 3,500 feet fromthe proposed
w thdrawal site). These nunbers did not raise a concern for
District staff. ("Potentionetric surface" is "a surface defined
by the level to which water rises in an open pipe that is
constructed into or all the way through an artesian aquifer.
This is neasured in feet relative to NG/D or sea level. The
| evel to which water rises inside this open pipe is a function of
the pressures on the water in the artesian aquifer." District
BOR, page B-xii.)

25. The Peak Month sinulation predicts drawdowns in the
i nternedi ate aquifer of approximately 0.9 feet at the proposed
wi thdrawal site, and less than 0.9 feet at the property boundary,
and at the nearest existing | egal user.

26. The Peak Month sinulation predicts drawdowns in the
wat er | evel of the surficial aquifer (water table) of
approximately 0.01 feet or less at the proposed w thdrawal site,
property boundary and nearest existing |egal user.

27. Based upon the Peak Month sinulations, the District
reasonably determ ned that further cumul ative inpact nodeling was
not necessary in order to assess |ocalized cunul ative inpacts

resulting fromthe proposed use. To assess regional cunul ative

13



i mpacts, the District eval uated Regi onal Gbservation Mnitoring
Program (ROW) data and found no significant trends in
withdrawal s in recent years, other than a slight decline
attributed to the recent drought.

Condi ti ons of |ssuance of the Proposed Permt

28. In order to obtain a water use permt, an applicant
must establish that the proposed use of water is a reasonabl e-
beneficial use, will not interfere with any existing | egal use of
water, and is consistent with the public interest, by providing
reasonabl e assurance, on both an individual and cumul ative basi s,
that the water use neets the conditions for issuance as specified
in Section 373.223(1), Florida Statutes, and Rul e 40D-2. 301,
Fl ori da Adm ni strative Code.

29. A permt nust be obtained fromthe District prior to
wi t hdrawi ng water, where the withdrawal is froma well having an
out si de di ameter of six inches or nore at |and surface, where the
annual average withdrawal fromall sources is 100,000 gpd or
greater, or where the total conbined wthdrawal capacity from al
sources is greater than or equal to 1 ngd. The proposed water
use falls within these paraneters. Rule 40D 2.041(1)(b) and (c),
Fl ori da Adm ni strative Code.

30. The quantities allocated for the proposed use have been
determned by the District to be necessary to fulfill a certain

reasonabl e demand, for the reasons specified herein.
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31. To assist in assessing inmpacts, the District utilizes a
network of ROW wells to obtain basic groundwater nonitoring data
over time and to help characterize the lithology, stratigraphy,
aqui fer depths, water levels and, in sone cases, water quality
for the various water resources. Data obtained fromthe ROW and
other wells is conpiled to ascertain aquifer characteristics
within the District and is also integrated into the District's
nodel ing efforts pertaining to proposed water uses.

32. ROW well No. 31 is located just off the northeast
corner of the Basso site. Having a ROW well adjacent to the
Basso site increases confidence in the specific geol ogical
i nformati on being used in the groundwater nodel to assess
potential inpacts fromthe proposed uses. ROW well No. 17 is
| ocated approximately 1/2 mle from DCAP nenber Behren's well.
Data from both wells were considered in assessing potenti al
i npacts fromthe proposed water use.

33. Based on available information, the possible sources of
groundwat er for the proposed use at the Basso site are the
surficial aquifer, internediate aquifer, and the Upper Floridan
Aqui fer systens. To ensure sufficient quantities of water for
t he proposed use and to avoid potential inpacts to environnental
features, such as wetlands and surface waters, the District wll
require the proposed use to limt withdrawals to solely the Upper

Fl ori dan Aquifer.

15



34. By exam ning stratigraphic cross sectional information
generated fromthe ROW wells, particularly ROW No. 31 well,
which is in close proximty to the Basso site, District staff
were able to determne, with reasonable certainty, the
approxi mate depths of the aquifers at the Basso well site. To
ensure that the well will be open solely to the Upper Floridan
Aqui fer, the permt requires the Basso well to have a m ni num of
400 feet of casing, with an estinated well depth of 1,000 feet.

35. Based upon available information concerning the
construction of other wells in the vicinity of the proposed Basso
well, the District is reasonably assured that a well cased for a
m ni mum of 400 feet will draw water only fromthe Upper Floridan
Aquifer and will mnimze the potential for water to nove between
the aquifers through the well. The well construction
requirements inposed for Basso's well are in line with the best
avai l abl e stratigraphic information and with known construction
of wells in the area. By casing the well to a depth of 400 feet
and due to the extrenely | ow | eakage of the internedi ate
confining unit, the internmediate and surficial aquifers will be
buffered frominpacts associated with the proposed use.

36. The District will deny a water use permt application
if the proposed withdrawal of water, together w th other
wi t hdrawal s, woul d cause an unmitigated adverse inpact on a |egal

wat er withdrawal existing at the tinme of the application. The
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District considers an adverse inpact "to occur when the requested
wi t hdrawal would inpair the withdrawal capacity of an existing

|l egal wthdrawal to a degree that the existing wthdrawal woul d
require nodification or replacenent to obtain the water it was
originally designed to obtain.” D strict BOR page B4-14.

37. Based upon an assessnent of individual and cumnul ative
regional information, there are no existing | egal uses of water
that will be adversely inpacted as a result of the proposed
wi t hdr awal s.

38. Based upon an assessnent of individual and cumnul ative
regional information, no quantity or quality changes that
adversely inpact the water resources, including both surface and
groundwaters, are anticipated fromthe proposed w thdrawal s.

39. The District requires that consideration be given to
the | owest water quality avail able, which is acceptable for the
proposed use. Lower quality water includes reclainmed water,
collected stormmvater, recovered agricultural tailwater, saline
wat er or other sources. District BOR, page B4-12.

40. For the proposed water use, there is no viable | ower
quality water source and no reclai ned water avail abl e near the
site to use as an alternative to groundwater punping. The
Appl icants are proposing to use the |owest quality water that is

avai | abl e.
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41. There are no known concerns regarding the quality of
water in the Upper Floridan Aquifer at this location in Hardee
County. Restricting the proposed water use to the Upper Floridan
Aqui fer will not cause water quality concerns or result in
pollution to any of the aquifers.

42. Simul ated drawdowns to the Upper Floridan Aquifer of
approximately 2.6 feet at the proposed withdrawal site, |ess than
1.4 feet at the nearest property boundary, and less than 1.2 feet
at the nearest permtted well, provide reasonabl e assurance that
adverse inpacts will not occur fromthe proposed water use.

43. Simul ated drawdowns to the internediate aquifer of 0.9
feet at the proposed withdrawal site, and |l ess as the distance
fromthe proposed withdrawal site increases, provide reasonable
assurance that adverse inpacts will not occur fromthe proposed
wat er use.

44. Simul ated drawdowns to the surficial aquifer of 0.01
feet or less at the proposed withdrawal site, and | ess as the
di stance fromthe proposed withdrawal site increases, constitute
a nearly undetectable inpact to the surficial aquifer, which is
not an adverse inpact.

45. The nodeling sinul ati ons denonstrate that the proposed
withdrawals will have no significant effect on the surficial

aqui fer and, therefore, will not cause adverse inpacts to

18



environmental features such as wetlands, |akes, streans, fish and
wildlife, or other natural resources.

46. None of the sinulated drawdowns are considered to be
predi ctions of adverse inpacts, not even in the |ocalized
vicinity of the well site.

47. M. Jackson expl ai ned that because the |ocalized
nodel i ng sinmul ations were small or insignificant and showed no
adverse inpacts, cumnulative nodeling is not considered necessary.
Reasonabl e assurance on a cunul ative basis is determ ned by
assessing the potential |ocalized inpacts in conjunction with
exi sting cunul ative data for the region, such as the avail able
ROWP data and hydrographs, which depict the existing regional
condition, taking into account, on a cunul ative basis, al
exi sting uses as well as rainfall conditions and climte. Based
on an assessnent of the cunul ative data and the nodeling for
i ndi vidual i zed i npacts, and applying professional judgnent,
District staff reasonably concluded that the proposed water use
presents no concerns that it will cause, on either an individual
or a cunul ative basis, adverse inpacts to the water resource or
exi sting | egal uses.

48. Mninmumflows and | evel s have not been established by
the District for the area where the proposed use is |ocated.
(The parties stipulated that the District has not established

m ni mum fl ows and | evels pursuant to Section 373.042, Florida
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Statutes, for the Southern Water Use Caution Area (SWICA)).
Therefore, Rule 40D 2.301(1)(d), Florida Adm nistrative Code,
(requirenments for mninmumflows and levels), is not applicable to
t he proposed permt.

49. The proposed use presents no concerns for saline water
i ntrusion.

50. The proposed use rai ses no concerns regardi ng causing
pollution to the aquifer.

51. There are no offsite | and uses that will be adversely
inpacted as a result of this permt.

52. Basso currently uses best managenent practices for
wat er conservation in his ongoing farm ng operations, and intends
to use such practices with the new farm ng operation authorized
under the permt. |In keeping with such practices, irrigationis
st opped when the water reaches the end of the watering ditch.
Basso uses seepage irrigation and tries to regulate the ditches
so that there is a mnimum if no, runoff. Also, a watering
cycle generally lasts fromthree to seven days before irrigation
has to be resuned. Any runoff goes into "filtering ponds, before
reaching ditches or creeks"” in its raw content. Basso does not
intend to farmduring nonths of likely frost so no separate
allocation for frost/freeze protection was requested or needed.

53. Gven these irrigation practices, water is not

reasonably expected to be wasted.
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54. Al necessary and feasible agricultural water
conservation activities will be inplenented upon issuance of the
WUP. In addition, Specific Condition No. 3 of the proposed WJP
requires the incorporation of best water managenent practices in
all irrigation practices.

55. The proposed use presents no concerns that it wll
ot herwi se be harnful to the water resource.

56. The Applicants have nmet all the requirenents for
i ssuance of a WJP.

Sout hern Water Use Cauti on Area

57. The proposed water use site is |located within the
SWUCA. The District established the SWICA as a neans of
addressi ng on a regional scale concerns about |ong-terminpacts
to the water resource. Water use caution areas were created in
recognition of regional water concerns. There have been drought
conditions in the area which have caused reduced aquifer |evels.

58. The proposed water use site is not within the "Mst
| npacted Area" (MA), which is |located approximately 18 mles to
the west of the site in Manatee County, nor within the "East
Tanpa Bay Water Use Cautionary Area" (ETB WUCA), which is
approximately six mles to the west of the proposed site, also in
Manat ee County. (The SWJCA i ncludes the M A and ETB WJUCA.)

59. Pending final adoption of rules for the SWICA, the

District wll continue to issue WIJPs for proposed water uses that
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neet the conditions for issuance. The District cannot treat new
uses and existing renewal uses any differently when considering
the i ssuance of a permt.

60. Once SWUCA rules and mninumflows and | evel s are
established, the District expects to rely on a nore regional
approach to address |l ong-termcumnul ative inpacts over the entire
use caution area, instead of relying on a permt-by-permt basis
t o address regi onal concerns.

61. Standard Condition No. 9 of the proposed WJP requires
the permttee to cease or reduce withdrawals as directed by the
District, if water levels in the aquifers fall bel ow the m ni num
| evel s established by the District Governing Board.

62. The proposed withdrawal will use a seepage with nulch
irrigation nethod, which has a 50 percent efficiency |level. See
footnote 1. This is the mninumefficiency |evel currently
required for agricultural WUPs within the SWJCA, which approve
the use of this irrigation nethod. As SWJCA rules conme into
effect, a higher percentage efficiency | evel probably will be
required, as is nowrequired in the Eastern Tanpa Bay Water Use
Caution Area and also in the Hi ghlands R dge Water Use Caution
Area. Consequently, Standard Condition No. 11 of the proposed
WUP requires that, when SWUCA rul es are i nplenented, the
permttee nmust conply with any higher efficiency |evel or other

special regul ation that nay be required for the SWICA area.
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DCAP' s Chall enge to the Proposed WJP

63. DCAP does not keep official nenbership records. It
does not maintain any list of current nenbers. According to
Behrens, there are five menbers of the board of directors. DCAP
does not hold corporate neetings, annual neetings or maintain
corporate records. Menbers do not neet. There are no nmeans to
docunent the existence of nenbers for this organization.

64. Behrens is a nenber of DCAP. He has owned five acres
adj oi ning the west side of Horse Creek (in DeSoto County) since
1985.

65. Behrens conplains that the District does not | ook at
the cunul ative effect on his well and other people he knows, such
as Ceorge Chase. Behrens is concerned with any |owering of the
water level in the area, including Horse Creek. He believes that
approval of wells in the area, including the proposed well, is
the straw that is breaking the canel's back. M. Chase shares
this view

66. Behrens relies on an artesian free-flow ng, two-inch
di ameter well, for donestic water use, |located in the
i nternedi ate aquifer, approximately 150 feet deep. (Behrens
well is approximately 18-20 mles fromthe proposed Basso well.)
For nost of the tinme he has lived there, the well had an electric
punp for obtaining water. Approxinmately one year ago, the punp

went bad, and a replacenent system has not been install ed.
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Currently, Behrens has no punp on the well, and in dry periods,
has to obtain water for domestic uses from nearby Horse Creek,
which is low during the dry season. (Behrens depends on Horse
Creek to pursue his recreation, wildlife, and aesthetic val ues.)
Having a flowng artesian well wll enable himto obtain water
fromthe well w thout having to install an electrical punp, a
situation which is desired by Behrens, in part, because the
property is in a flood plain and experiences frequent fl ooding
and el ectrical outages.

67. Not all artesian wells flow. Artesian wells are
completed into confined aquifers in which the water in a tightly
cased well, will rise to a |level above the formati on bei ng
measured. Water would have to rise above the |and surface to be
a flowwng well. For a well to be artesian, the well nust be
under confined pressure. For a well drawing water froma
confined aquifer, such as the internmediate or the Upper Floridan
Aqui fer systens, the measured water level in the well is a
reflection of the anpbunt of potentionmetric pressure in the well.
This | evel can be affected just as nmuch by the anmount of recharge
as it can by the anpbunt of water withdrawals. There is no
evi dence that the proposed water use will adversely inpact the
flow ng nature of either Behrens' or Chase's well.

68. The evidence denonstrates that the proposed water use

wi |l not adversely inpact Behrens' well.

24



69. George Chase is a nenber of DCAP. M. Chase lives in
Arcadi a, DeSoto County, Florida. His property is adjacent to the
Peace River. M. Chase's well is a two-inch dianeter well,
beli eved to be about 150 feet deep and equi pped with a 12-volt DC
sol ar-powered punp. M. Chase has in the past relied on artesian
pressure within the confined internediate aquifer to supply water
to his sol ar-powered hone. The sol ar-powered punp assists in
supplying water to the hone.

70. In recent years, M. Chase has experienced |ow water
pressure in his well. In Spring 2000, M. Chase contacted the
District to conplain that when an adjacent citrus grove was
irrigating the groves, it appeared to affect the water level in
his well such that the well's ability to fl ow was i npact ed.
(According to M. Chase, his neighbors have had problens
obtaining sufficient water fromtheir wells and reaching water
with standard punps.) This citrus grove is an existing |egal
user of water that pre-existed M. Chase's well.

71. In recent years, nunerous donestic wells have been
constructed in the vicinity of the Chase hone that are | arge
dianeter wells utilizing subnersible punps with 110-volt AC
power. These wells are nore efficient at producing water than
the type of well and punp being used by M. Chase, are |ocated
within a few hundred feet of M. Chase's well, and are open to

the internediate aquifer as is the Chase well. Based upon the

25



District's experience in other areas, where there is a cluster of
donestic wells drawing fromthe sanme internediate aquifer, such
adj acent wells have a nmuch greater inpact on each other than do
ot her nore distant wells, such as the previously discussed citrus
irrigation wells, that are open solely to the confined Upper

Fl oridan Aquifer System This conclusion is based upon
monitoring of the ROW sites in the affected areas.

72. M. Chase's well is approximately ten mles fromthe
proposed w t hdrawal site.

73. There is no basis to conclude that the proposed water
use wi Il cause any adverse inpacts to M. Chase's well.

74. DCAP nmenbers' interests are not affected any
differently by the proposed use than are the interests of the
general public.

75. DCAP has produced no evidence to support its assertion
that the issuance of this permit will result in | owered water
| evels in the Horse Creek and Peace River or other surface
wat er s.

76. DCAP has produced no evidence to support its assertion
that the permit will cause adverse inpacts to surface water flows
or surface waters or to environnental features such as
vegetation, fish, and wildlife.

77. DCAP has produced no evidence that its substanti al

interests are affected by the proposed agency acti on.

26



CONCLUSI ONS OF LAW

78. The Division of Admi nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. Sections 120.569 and 120.57(1), Florida Statutes.

79. The purpose of this proceedi ng, conducted pursuant to
Section 120.57(1), Florida Statutes, is to "fornulate final
agency action, not to review action taken earlier and

prelimnarily.” MDonald v. Florida Departnent of Banking and

Fi nance, 346 So. 2d 81 (Fla. 1st DCA 1977).
80. The burden of proof in the proceeding is on the party

asserting the affirmative in the proceeding. Florida Departnent

of Transportation v. J.WC. Co., 396 So. 2d 778, 787 (Fla. 1st

DCA 1981). If a regulatory agency gives notice of intent to
grant a permt application, the applicant has the initial burden

of going forward with the presentation of a prinma facie case of

the applicant's entitlenment to a permt. |In the context of this
proceedi ng, the District undertook the burden of show ng that the
Appl i cants provi ded reasonabl e assurances that the conditions for
i ssuance of the WUP have been satisfied in accordance with the
applicable statutes and rules and the Basis of Review.

81. Once the applicant has made a prima facie case that the

proposed permt should be issued, the petitioner, here DCAP, nust

rebut that prinma facie case and support the allegations of its

petition challenging the proposed permt. 1d. at 789. Unless
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the petitioner, here DCAP, presents "contrary evidence of
equi val ent quality” to the evidence presented by the applicant
and agency, the permt nust be approved. Id. at 789-790.

82. Petitioner cannot carry the burden of presenting
contrary evidence by nere specul ati on concerni ng what "m ght"

occur. Chipola Basin Protective Goup, Inc. v. Departnent of

Envi ronnental Protection, Case No. 88-3355, 1998 W. 1859974

(Dept. Env. Reg. Dec. 29, 1988).

83. The standard for applicant's burden of proof is one of
reasonabl e assurances, not absol ute guarantees, that the
applicable conditions for issuance of the permt have been

satisfied. Mnasota-88, Inc. v. Agrico Chem cal Co. and Florida

Departnent of Environnental Regulation, 12 F.A L. R 1319, 1325,

(DER Feb. 19 1990).
84. "Reasonabl e assurance" contenplates "a substanti al
likelihood that the project will be successfully inplenmented."

Metropolitan Dade County v. Coscan Florida, Inc., 609 So. 2d 644,

648 (Fla. 3d DCA 1992). See also Hamilton County Board of County

Conmi ssioners v. Florida Departnent of Environnental Regul ation,

587 So. 2d 1378 (Fla. 1st DCA 1991).
85. The issuance of a permt nust be based solely on

conpliance with applicable permt criteria. Council of Lower

Keys v. Toppino, 429 So. 2d 67 (Fla. 3d DCA 1983).
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86. To neet their burden, the applicants nust neet the
requi rements of Section 373.223(1), Florida Statutes, which
provides in relevant part that to obtain a WJP, the applicant
nmust establish that the proposed use of water is a reasonabl e-
beneficial use; wll not interfere with any presently existing
| egal use of water; and is consistent with the public interest.

87. "Reasonabl e- beneficial use" is defined in Section
373.019(13), Florida Statutes, as "the use of water in such
quantity as is necessary for economc and efficient utilization
for a purpose and in a manner which is both reasonabl e and
consistent with the public interest.”

88. The District has adopted Rule 40D-2.301, Florida
Adm ni strative Code, which inplements Section 373. 223(1), Florida
Statutes. In relevant part, Rule 40D-2.301(1), Florida
Adm ni strative Code, provides as foll ows:

(1) In order to obtain a Water Use Permt,
an Applicant nust denonstrate that the water
use i s reasonabl e and beneficial, is in the
public interest, and will not interfere with
any existing |l egal use of water, by providing
reasonabl e assurances, on both an individual

and a cunul ati ve basis, that the water use:

(a) |Is necessary to fulfill a certain
reasonabl e demand;

(b) WII not cause quantity or quality
changes whi ch adversely inpact the water
resources, including both surface and ground
wat er s;
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(c) WIIl not cause adverse environnental
i npacts to wetl ands, |akes, streans,
estuaries, fish and wldlife, or other
natural resources;

(d) WIIl conply with the provisions of 4.3
of the Basis of Review described in 40D
2.091,;

(e) WII utilize the Iowest water quality
the Applicant has the ability to use;

(f) WIIl not significantly induce saline
wat er intrusion;

(g0 WII not cause pollution of the
aqui fer;

(h) WIIl not adversely inpact offsite | and
uses existing at the time of the application;

(i) WII not adversely inpact an existing
| egal withdrawal ;

(j) WII utilize local water resources to
t he greatest extent practicabl e;

(k) WIIl incorporate water conservation
neasur es;
(1) WII incorporate reuse neasures to the

greatest extent practicable;

(m WIIl not cause water to go to waste;
and,

(n) WIIl not otherw se be harnful to the
water resources within the District.

(Subsections 40D 2.301(1)(h) and (j) have been invalidated. See

Sout hwest Fl orida Water Managenent District v. Charlotte County,

2d 903, 913 (Fla. 2d DCA 2001), rev. denied, 800 So. 2d

615 (Fla. 2001)).
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89. Rule 40D 2.301(3), Florida Adm nistrative Code,
provi des that the standards and criteria set forth in the Basis
of Review for Water Use Permit Applications shall be used to
provi de the reasonabl e assurances required in Rule 40D 2.301(1).

90. Based on the findings of fact set forth above, the
District, on behalf of the Applicants, has established a prinm
facie case of the Applicants' entitlenent to the proposed WP.

91. DCAP did not carry its burden of proof with regard to
its challenge to the proposed permt.

92. Reasonabl e assurances have been provided that the

proposed water use is reasonable and beneficial, is in the public
interest, and will not interfere with any existing | egal use of
wat er

93. DCAP did not provide credible evidence that the
proposed WUP woul d violate any of the applicable permtting
statutes or rules.

94. Farm and Hydro and Basso/ Redl and are entitled to
i ssuance of a General WUP for the proposed use.

95. To neet the requirenents for standing under Section
120.57(1), Florida Statutes, DCAP nust show that a substanti al
nunber of its nmenbers will suffer an injury in fact of sufficient
i mredi acy to entitle the association to a hearing on the nenbers
behal f and that the alleged injury is within the zone of interest

the proceeding is designed to protect. Agrico Chem cal Co. v.
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Department of Environnental Protection, 406 So. 2d 478 (Fla. 2d

DCA 1981), rev. denied, 415 So. 2d 1359 (Fla. 1982) and 415 So.

2d 1361 (Fla. 1982). See also Florida Hone Buil ders Associ ation

v. Departnent of Labor and Enpl oynent Security, 412 So. 2d 351,

353-54 (Fla. 1982).2 Furthernmore, the alleged injury or threat of
injury nmust be both real and i medi ate; hypothetical or
conjectural allegations of injury are not sufficient. Village

Par k Mobil e Home Association v. Departnent of Business

Regul ati on, 506 So. 2d 426 (Fla. 1st DCA 1987).

96. DCAP did not prove its standing to challenge the
i ssuance of the subject WJUP because it has failed to denonstrate
that a substantial nunber of its nenbers will suffer an injury in
fact of sufficient inmmediacy as required by law. The all eged
injuries are neither real nor imedi ate and are based solely on
unproven al | egati ons.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Sout hwest Fl ori da Water Managenment District
enter a final order:

1. Determning that Farml and Hydro Limted Partnership and
Frank T. Basso, Jr. and Redl and Growers Exchange, Inc., have

satisfied the requirenents of Section 373.223, Florida Statutes,
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and Rul e 40D-2.301, Florida Adnministrative Code, regarding
conditions for issuance of WJPs; 3
2. Issuing proposed CGeneral Water Use Permt No.
20012185. 000, as set forth in District Exhibit No. 4; and
3. Finding that DCAP | acks standing to challenge the
i ssuance of the permt.
DONE AND ENTERED this 3rd day of June, 2002, in Tall ahassee,

Leon County, Florida.

CHARLES A. STAMPELGCS

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Admi nistrative Hearings
this 3rd day of June, 2002.

ENDNOTES

1/ The wei ght of the evidence indicates that Applicants propose
to use this formof irrigation. However, the proposed WP,

i ssued Decenber 7, 2001, (District Exhibit 4, page 21), indicates
that the irrigation nethod is "Drip." The nmethod of irrigation
should be clarified if the WUIP i s approved.

2/ The parties stipulated that issues of fact and | aw which
remain to be litigated include "[w hether a substantial nunber of
DCAP nenbers are substantially affected by the agency action,"
and "[w] het her DCAP has denonstrated that it has standing in this
manner." DCAP refers to Section 403.412(5), Florida Statutes, on
page five of its Petition. (This subsection requires a "citizen"
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to file a "verified pleading,” which was not done by DCAP.)
However, it does not appear that DCAP is relying on this
subsection as a predicate for standing in this proceeding in
light of the parties' stipulation.

3/ It appears that the District's prelimnary action taken on
Decenber 7, 2001, was to issue the WJP to "Farml and Hydro Limted
Part nershi p* and "Frank Basso, c/o Redl and G owers Exchange,
Inc." |If the District approves the final issuance of a WUP in
this proceeding, the District should clarify to whomthe permt
is granted. The case has been re-styled in |light of the evidence
presented in this proceeding to nore accurately reflect the
proper parties.

COPI ES FURNI SHED:

Frank T. Basso, Jr.

c/ o Redl and Growers Exchange, Inc.
Post OFfice Box 1563

Wauchul a, Florida 33873

Al an R Behrens, President

Desoto Citizens Against Pollution, Inc.
4070 Sout hwest Armadillo Trail

Arcadia, Florida 34266

W | i am Hawki ns

Farm and Hydro Limted Partnership
Post O fice Box 367

Ona, Florida 33865

Martha A. More, Esquire

Sout hwest Fl ori da Water Managenent District
2379 Broad Street

Brooksville, Florida 34604-6899

E. D. "Sonny" Vergara, Executive Director
Sout hwest Fl ori da Water Managenent District
2379 Broad Street

Brooksville, Florida 34604-6899
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days fromthe date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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